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5375-S. E AMH FEP H2609. 4

ESSB 5375 - H COW AND
By Conmttee on Fisheries, Ecology & Parks

Strike everything after the enacting clause and insert the
fol | ow ng:

"PART 1
LEG SLATI VE | NTENT AND DEFI NI TI ONS

NEW SECTION. Sec. 101. The legislature finds that the state has
acted to plan for the protection and preservation of fish life by
establishing policies that affect the protection of marine and
freshwater habitat in the growh nmanagenent act, the shorelines
managenent act, the forest and fish plan, and the habitat conservation
pl an.

The legislature further finds that the state requires the
exam nation of the environnmental inpacts of construction projects and
work in Washington to mnimze and mtigate the inpact of those
projects through the state environnental policy act.

The legislature further finds that while these various acts
regul ate the planning and design of upland projects, it is necessary to
call on the expertise of the departnment of fish and wldlife to
i npl enment rul es governing construction or work activities that occur
below the ordinary high water Iline or other work specifically
designated by the legislature in such a nanner so as to protect fish
life.

This policy recognizes that all such construction and work is to be
permtted in a tinmely and efficient fashion with an aim toward
preserving existing public and private property, preventing damage to
the environnent, protecting fish life, and permtting the efficient
construction of new facilities.

NEW SECTION. Sec. 102. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.
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(1) "Bed" neans the land below the ordinary high water |ines of
state waters. This definition does not include irrigation ditches,
canals, storm water runoff devices, or other artificial watercourses
except where they exist in a natural watercourse that has been altered
by man.

(2) "Board" neans the hydraulic appeals board created in RCW
77.55.170 (as recodified by this act).

(3) "Conmm ssion" neans the state fish and wildlife comm ssion.

(4) "Departnent” nmeans the departnment of fish and wildlife.

(5 "Director"” means the director of the departnent of fish and
wildlife.

(6) "Emergency" neans an immediate threat to life, the public
property, or of environnental degradation arising from weather or
stream fl ow conditions or other natural conditions.

(7) "Hydraulic project” nmeans the construction or performance of
work that will use, divert, obstruct, or change the natural flow or bed
of any of the salt or freshwaters of the state.

(8) "Inmm nent danger" neans a threat by weather, water flow, or
other natural conditions that is likely to occur within sixty days of
a request for a permt application.

(9) "Marina" neans a public or private facility providing boat
noor age space, fuel, or comrercial services. Commerci al services
include but are not |limted to overnight or |ive-aboard boating
accommmodat i ons.

(10) "Marine termnal"™ neans a public or private comercial wharf
| ocated in the navigable water of the state and used, or intended to be
used, as a port or facility for the storing, handling, transferring, or
transporting of goods to and from vessels.

(11) "Ordinary high water Iine" neans the mark on the shores of all
water that wll be found by examning the bed and banks and
ascertaining where the presence and action of waters are so common and
usual, and so long continued in ordinary years as to mark upon the soi
or vegetation a character distinct fromthe abutting upland. Provided,
that in any area where the ordinary high water |ine cannot be found,
the ordinary high water line adjoining saltwater is the |line of nean
hi gher high water and the ordinary high water line adjoining fresh
water is the line of nean high water.



©O© 00 N O Ol WDN P

e o e
oo N O o A WOWDN R O

19
20

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

(12) "Permt" means a hydraulic project approval permt issued
under this chapter

(13) "Sandbars" includes, but is not limted to, sand, gravel,
rock, silt, and sedi nents.

(14) "Smal | scal e prospecting and m ni ng" neans the use of only the
foll ow ng net hods: Pans; nonnotorized sl ui ce boxes; concentrators; and
m ni rocker boxes for the discovery and recovery of m nerals.

(15) "Spartina,"” "purple loosestrife,"” and "aquatic noxi ous weeds"
have the sanme neanings as defined in RCW 17. 26. 020.

(16) "Streanbank stabilization" nmeans those projects that prevent
or limt erosion, slippage, and mass wasting. These projects are
l[imted to bank resloping, log and debris relocation or renoval,
pl anting of woody vegetation, bank protection using rock or woody
mat erial or placenent of jetties or groins, gravel renoval, or erosion
control

(17) "Waters of the state" and "state waters” neans all salt and
fresh waters within the ordinary high water line and wthin the
territorial boundary of the state.

PART 2
DETERM NI NG HOW TO OBTAI N A HYDRAULI C PROJECT APPROVAL PERM T

NEW SECTION. Sec. 201. (1) In the event that any person or
gover nnment agency desires to undertake a hydraulic project, the person
or government agency shall, before comrenci ng work thereon, secure the
approval of the departnent in the formof a permt as to the adequacy
of the neans proposed for the protection of fish life.

(2) Aconplete witten application for a permt may be submtted in
person or by registered mail and nmust contain the follow ng:

(a) General plans for the overall project;

(b) Conpl ete plans and specifications of the proposed construction
or work within the nean higher high water line in saltwater or within
the ordinary high water line in freshwater;

(c) Conplete plans and specifications for the proper protection of
fish life;

(d) Notice of conpliance with any applicable requirenents of the
state environnental policy act; and
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(e) Provisions allowing for mnor nodifications to the plans and
specifications wthout requiring reissuance of the permt as a
condition of the application.

(3)(a) Protection of fish life is the only ground upon which
approval of a permt my be denied or conditioned. Approval of a
permt may not be unreasonably w thheld or unreasonably conditioned.
The departnent has forty-five cal endar days upon receipt of a conplete
application to grant or deny approval of a permt. The forty-five day
requi renent is suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection;

(ti1) The applicant requests a delay; or

(i1v) The application is not conplete.

(b) I'nmedi ately upon determ nation that the forty-five day period
i s suspended, the departnment shall notify the applicant in witing of
the reasons for the del ay.

(4) If the departnent denies approval of a permt, the departnent
shal | provide the applicant a witten statenent of the specific reasons
why and how the proposed project would adversely affect fish life
| ssuance, denial, conditioning, or nodification of a permt shall be
appeal able to the board within thirty days of the notice of decision.

(5 (a) The permttee nust denonstrate substantial progress on
construction of that portion of the project relating to the permt
within two years of the date of issuance.

(b) Approval of a permt is valid for a period of up to five years
fromthe date of issuance, except as provided in (c) of this subsection
and in RCW 77.55. 220.

(c) A permit remains in effect without need for periodic renewal
for hydraulic projects that divert water for agricultural irrigation or
st ock wat eri ng purposes and that involve seasonal construction or other
work. A permt for streanbank stabilization projects to protect farm
and agricultural land as defined in RCW 84.34.020 renains in effect
w t hout need for periodic renewal if the problem causing the need for
the streanbank stabilization occurs on an annual or nore frequent
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basi s. The permttee nust notify the appropriate agency before
commencing the construction or other work within the area covered by
the permt.

(6) The departnment may, after consultation wth the permttee,
nodify a permt due to changed conditions. The nodification becones
effective unless appealed to the board wthin thirty days from the
notice of the proposed nodification. The burden is on the departnent
to show that changed conditions warrant the nodification in order to
protect fish life.

(7) Apermttee may request nodification of a permt due to changed
conditions. The request nust be processed within forty-five cal endar
days of receipt of the witten request. A decision by the departnent
may be appealed to the board within thirty days of the notice of the
deci si on. The burden is on the permttee to show that changed
conditions warrant the requested nodification and that such a
nodi fication will not inpair fish life.

(8) The departnment or the county legislative authority nay declare

and continue an energency. The county legislative authority shall
imedi ately notify the departnent if it declares an energency under
this subsecti on. The depart nent, t hr ough its aut hori zed
representatives, shall issue imediately, upon request, oral approval

for a stream crossing, or work to renove any obstructions, repair
exi sting structures, restore streanbanks, protect fish life, or protect
property threatened by the stream or a change in the stream flow
w t hout the necessity of obtaining a witten permt prior to comrenci ng
work. Conditions of the energency oral permt nust be established by
the departnent and reduced to witing within thirty days and conplied
with as provided for in this chapter. The departnent may not require
the provisions of the state environnental policy act, chapter 43.21C
RCW to be nmet as a condition of issuing a permt wunder this
subsecti on.

(9) Al state and | ocal agencies with authority under this chapter
to issue permts or other authorizations in connection wth enmergency
water withdrawals and facilities authorized under RCW 43. 83B. 410 shal
expedite the processing of such permts or authorizations in keeping
wi th the enmergency nature of such requests and shall provide a decision
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to the applicant wthin fifteen calendar days of the date of
appl i cation.

(10) The departnent or the county legislative authority may
determ ne an i nm nent danger exists. The county |egislative authority

shall notify the departnent, in witing, if it determnes that an
i mMm nent danger exists. In cases of inmm nent danger, the departnent
shall issue an expedited witten permt, upon request, for work to

renove any obstructions, repair existing structures, restore banks,
protect fish resources, or protect property. Expedited permt requests
require a conplete witten application as provided in subsection (2) of
this section and nust be issued within fifteen cal endar days of the
receipt of a conplete witten application. Approval of an expedited
permt is valid for up to sixty days from the date of issuance. The
departnent may not require the provisions of the state environnenta
policy act, chapter 43.21C RCW to be net as a condition of issuing a
permt under this subsection.

(11) The departnent may issue an expedited witten permt in those
i nstances where normal permt processing would result in significant
hardship for the applicant or unacceptable damage to the environnent.
Expedited permt requests require a conplete witten application as
provided in subsection (2) of this section and nust be issued within
fifteen cal endar days of the receipt of a conplete witten application.
Approval of an expedited permt is valid for up to sixty days fromthe
date of issuance. The departnment may not require the provisions of the
state environnental policy act, chapter 43.21C RCW to be net as a
condition of issuing a permt under this subsection.

NEWSECTION. Sec. 202. (1)(a) The departnent nust devel op gener al
permts for comon or routine activities to inprove the predictability
and efficiency of the hydraulic project approval program At a
m ni mum the departnent nust, by Decenber 2004, devel op general permts
for the follow ng activities:

(1) Mnor dredging of up to ten yards of sedinent froman existing
channel , berthing area, or boat ranp;

(11) Routine repair and mai ntenance of tide gates;

(1i1) Replacement of up to sixty pilings including construction of
nmoor i ng dol phins and fender pilings;
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(1v) Routine repair or maintenance of road and hi ghway structures
such as cul verts and ditches;

(v) Routine repair and mai ntenance of bridge structures bel ow the
ordinary high water line; and

(vi) Ceotechnical or exploratory work conducted as part of project
pl anni ng or devel opnent.

(b) The departnent nmay devel op additional general permts for in-
wat er construction activities as avail able resources all ow

(2) General permts nust contain conditions necessary to protect
fish life, and nust clearly delineate predictable conditions and
restrictions that project applicants nmay incorporate into project
desi gn and construction. The departnment nust devel op, in consultation
with an advisory commttee, conmon technical provisions that nust be
i ncorporated into general conditions for each general permt.

(3) The departnent shall post electronically and otherw se make
generally available the followng information for each general permt:

(a) A description of activities covered,

(b) The conditions and practices a project applicant nust followto
recei ve coverage under the permt; and

(c) A notice of intent form for use by applicants to include
information on project |location and habitat types affected.

(4) To receive coverage under a general permt, a project applicant
nmust :

(a) Send a notice of intent to follow the conditions of a general
permt to the departnent twenty-one days before construction is to
begi n; and

(b) Post the general permt promnently at the worksite.

(5) Wthin ten days of receipt of a notice of intent froma project
applicant, the departnent nust notify the applicant of the status of
general permt coverage. Status includes permt approval, denial, or
condi ti oni ng. | ssuance, denial, conditioning, or nodification of a
permt shall be appealable to the board within thirty days of the
noti ce of decision.

NEW SECTION. Sec. 203. (1) Certain federal and state regulatory
revi ew processes may provide review and protection of fish life that is
equi val ent to the review provided by the departnent under this chapter.
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This may include, anong other permts, federal review of a project
under the endangered species act (16 U S. C. Sec. 1531 et seq.), a
federal permt under section 404 of the federal water pollution control
act (33 U S.C Sec. 1251 et seq.), state review of a project under
section 401 of the federal water pollution control act (33 U S.C Sec.
1251 et seq.), or state review of shorelines under chapter 90.58 RCW
(2) At any point in project devel opnment or permtting, an applicant
may submt to the departnent a notice of intent to proceed under an
equi val ent regul atory review. The notice nust include a description of
the project, the habitat inpacted, and the equivalent permts required

for the project. The director or director's designee shall nmake a
determ nation regarding the equivalency of other regulatory permts
within fifteen days of receiving the notice. If the notice of
equi val ency is approved, the project is exenpt fromthe requirenent to
recei ve hydraulic project approval under this chapter. |If the notice
of equival ency is denied, the departnent nust provide the applicant, in
writing, specific reasons why the other regulatory reviews wll not
adequately protect fishlife. (3) Any person aggrieved by a deci sion

under subsection (2) of this section nmay appeal the decision according
to the provisions of chapter 34.05 RCW

PART 3
EXEMPTI ON FROM HYDRAULI C PROJECT APPROVAL

NEW SECTION. Sec. 301. The act of driving across an established
ford is exenpt from a permt. Driving across streans or on wetted
streanbeds at areas other than established fords requires a permt.
Wor k bel ow the ordinary high water line of state waters to construct or
repair a ford or crossing requires a permt.

Sec. 302. RCW77.55.330 and 2002 ¢ 20 s 4 are each anended to read
as follows:

The renoval of derelict fishing gear does not require ((wttten
approval)) a permt under this chapter if the gear is renoved according
to the guidelines described in RCW77.12. 865.
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NEW SECTION. Sec. 303. (1) An activity conducted solely for the
removal or control of spartina does not require a permt.

(2) An activity conducted solely for the renoval or control of
purpl e | oosestrife and which is perforned wi th handhel d tools, handheld
equi pnent, or equi pnent carried by a person does not require a permt.

PART 4
COWPLI ANCE THROUGH GUI DELI NES, AGREEMENTS, AND PAMPHLETS

Sec. 401. RCW 77.55.150 and 1995 ¢ 255 s 4 are each anended to
read as foll ows:

(1) ((An—acttvity—condueted—solely—tor—the—renpval—or—control—ol

3y)) By June 30, 1997, the departnent ((ef—Fsh—and—wldfe))
shal |l develop rules for projects conducted solely for the renoval or
control of various aquatic noxi ous weeds ot her than spartina and purple
| oosestrife and for activities or hydraulic projects for controlling

purpl e | oosestrife not covered by ((subseeti+oen—{2))) section 303(2) of

this ((section, which projects will use, divert, obstruct, or change

tHhre—natural—H-ow—or—bed—ol—any—obt—the—salt—or—fresh—waters—ol—the
state)) act. Follow ng the adoption of the rules, the departnent shal

produce and distribute a panphl et describing the nmethods of renoving or
controlling the aquatic noxious weeds that are approved under the
rul es. The panphlet serves as the ((hydravec—profect—approval))
permt for any project that is conducted solely for the renoval or
control of such aquatic noxious weeds and that is conducted as

described in the panphlet((:)). No further ((hydrave—projeet

approval)) permt is required for such a project.
(2) From tine to tinme as information becones available, the

departnent shall adopt simlar rules for additional aquatic noxious
weeds or additional activities for renoving or controlling aquatic

noxi ous weeds not governed by ((subseetion{H—er{(2)ofthis—seetion))

sections 303 (1) and (2) of this act and shall produce and distribute
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one or nore panphlets describing these nethods of renoval or control

Such a panphl et serves as the ((hydraute—projeect—approval)) permt for

any project that is conducted solely for the renmoval or control of such
aquatic noxious weeds and that is conducted as described in the

panmphl et ((+)). No further ((hydratHec—profeet—approval)) permt is

required for such a project.

((

17.26.020.

£55)) (8) Nothing in this section shall prohibit the departnent
((et—F++sh—and—wtdH+e)) from requiring a ((hydraue—projeet
approval)) permt for those parts of hydraulic projects that are not
specifically for the control or renoval of spartina, purpl e
| oosestrife, or other aquatic noxious weeds.

Sec. 402. RCW 77.55.270 and 1997 c 415 s 2 are each anended to
read as foll ows:

(1) Small scal e prospecting and mning shall not require ((witten
approval)) a permt under this chapter if the prospecting is conducted
i n accordance with ((previstoens)) rules established by the departnent.

(2) By Decenber 31, 1998, the departnent shall adopt rules
applicable to small scale prospecting and mning activities subject to
this section. The departnment shall develop the rules in cooperation
with the recreational mning community and other interested parties.

(3) Wthin two nonths of adoption of the rules, the departnent
shall distribute an updated gold and fish panphlet that describes
met hods of m neral prospecting that are consistent wth the
departnent's rule. The panphlet shall be witten to clearly indicate
the prospecting nethods that require ((witten—approeval)) a permt
under this chapter and the prospecting nmethods that require conpliance
with the panmphlet. To the extent possible, the departnent shall use
the provisions of the gold and fish panphlet to m nimze the nunber of
specific provisions of a witten ((appreval)) permt issued under this
chapter.

(({4) For the purposes of this chapter, "small scale prospecting

" H
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Sec. 403. RCW 77.55.280 and 2001 c¢c 253 s 54 are each anmended to
read as foll ows:

Wen a private |andower is applying for ((hydravec—projeet
approval)) a permt under this chapter and that |andowner has entered
into a habitat incentives agreenment with the departnent and the
departnent of natural resources as provided in RCW 77.55.300 (as
recodified by this act), the departnment shall conply with the terns of
that agreenment when evaluating the request for ((hydratte—projeet
appreval)) a permt.

Sec. 404. RCW 77.55.300 and 2000 ¢ 107 s 229 are each anmended to
read as foll ows:
(1) Beginning in January 1998, the departnent ((et—Hsh—and

wH-eh+e)) and the departnent of natural resources shall inplenent a
habitat incentives program based on the recomendations of federally
recogni zed Indian tribes, | andowner s, the regional fisheries

enhancenment groups, the tinber, fish, and wldlife cooperators, and
other interested parties. The programshall allow a private | andowner
to enter into an agreenent with the departnents to enhance habitat on
the | andowner's property for food fish, game fish, or other wildlife
speci es. I n exchange, the |andowner shall receive state regul atory
certainty wth regard to future applications for ((hydravec—projeet

appreval)) a permt or a forest practices permit on the property
covered by the agreenent. The overall goal of the program is to

provide a nmechanism that facilitates habitat devel opnment on private
property while avoiding an adverse state regulatory inpact to the
| andowner at sone future date. A single agreenent between the
departnents and a | andowner nay enconpass up to one thousand acres. A
| andowner may enter into nultiple agreenents with the departnents,
provided that the total acreage covered by such agreenents with a
si ngl e | andowner does not exceed ten thousand acres. The departnents
are not obligated to enter into an agreenent unless the departnments
find that the agreenent is in the best interest of protecting fish or
wildlife species or their habitat.

11
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(2) A habitat incentives agreenent shall be in witing and shal
contain at least the follow ng: (a) A description of the property
covered by the agreenment((;)):. (b)) an expiration date((;)),_ (c) a
description of the <condition of the ©property prior to the
i npl enentation of the agreenent((5)); and (d) other information needed
by the [|andowner and the departnents for future reference and
deci si ons.

(3) As part of the agreenent, the departnent ((ef—Hsh—and
wH-eh+e)) may stipulate the factors that will be considered when the

departnment eval uates a | andowner's application for ((hydravec—projeet
approval—under—ROW 77551006+ 77-55-110)) a permt on property

covered by the agreenent. The departnment's identification of these
evaluation factors shall be in concurrence with the departnent of
natural resources and affected federally recognized Indian tribes. In

general, future decisions related to the issuance, conditioning, or
deni al of ((hyeravt+e—project—approval—shall)) a permt nust be based
on the conditions present on the |andowner's property at the tinme of
the agreenent, unless all parties agree otherw se.

(4) As part of the agreenent, the departnment of natural resources
may stipulate the factors that will be considered when the departnent
of natural resources evaluates a | andowner's application for a forest
practices permt under chapter 76.09 RCW on property covered by the
agreenent . The ((departmwentts)) departnent of natural resources'
identification of these evaluation factors shall be in concurrence with
the departnment ((eft—+Hsh—and—wldlife)) and affected federally
recogni zed Indian tribes. In general, future decisions related to the
i ssuance, conditioning, or denial of forest practices permts shall be
based on the conditions present on the | andowner's property at the tine
of the agreenent, unless all parties agree ot herw se.

(5 The agreenent is binding on and may be used by only the
| andowner who entered into the agreenent with the departnent. The
agreenent shall not be appurtenant with the |and. However, if a new
| andowner chooses to maintain the habitat enhancenent efforts on the
property, the new | andowner and the departnents nmay jointly choose to
retain the agreenent on the property.

(6) If the departnents receive multiple requests for agreenents

12
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with private |andowners under the habitat incentives program the
departnments shall prioritize these requests and shall enter into as
many agreenments as possible within avail abl e budgetary resources.

Sec. 405. RCW 77.55.130 and 2000 ¢ 107 s 18 are each amended to
read as foll ows:

The departnent and the departnent of ecology wll wor k
cooperatively with the United States army corps of engineers to devel op
a nmenorandum of agreement outlining dike vegetation nmanagenent
guidelines so that dike owners are eligible for coverage under P.L.
84-99, and state requirenents established pursuant to ((REW+~55-106
anrd—77-55-110)) section 202 of this act are net.

PART 5
SPECI AL PERM TS

Sec. 501. RCW 77.55.200 and 1991 c 279 s 1 are each anended to
read as foll ows:

(1) In order to protect the property of marine waterfront shoreline
owners it is necessary to facilitate issuance of ((hydrauti€)) permts
for bul kheads or rockwalls under certain conditions.

(2) The departnent shall issue a ((hydraute)) permt wth or
W t hout conditions within forty-five days of receipt of a conplete and
accurate application which authorizes comencenent of construction,
replacenent, or repair of a marine beach front protective bul khead or
rockwall for single-famly type residences or property under the
foll ow ng conditions:

(a) The waterward face of a new bul khead or rockwall shall be
| ocated only as far waterward as is necessary to excavate for footings
or place base rock for the structure and under no conditions shall be
| ocated nore than six feet waterward of the ordinary high water I|ine;

(b) Any bulkhead or rockwall to replace or repair an existing
bul khead or rockwall shall be placed along the sanme alignnent as the
bul khead or rockwall it is replacing((:)). However, the replaced or
repai red bul khead or rockwall may be placed waterward of and directly
abutting the existing structure only in cases where renoval of the

13
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exi sting bul khead or rockwal |l would result in environnmental degradation
or renoval problens related to geological, engineering, or safety
consi derations; and

(c) Construction of a new bul khead or rockwall, or replacenent or
repair of an existing bul khead or rockwall waterward of the existing
structure shall not result in the permanent |oss of critical food fish
or shellfish habitats; and

(d) Timng constraints shall be applied on a case-by-case basis for
the protection of critical habitats, including but not limted to
mgration corridors, rearing and feedi ng areas, and spawni ng habitats,
for the proper protection of fish life.

(3) Any bul khead or rockwall construction, replacenent, or repair
not neeting the conditions in this section shall be processed under
this chapter in the same manner as any ot her application.

(4) Any person aggrieved by the approval, denial, conditioning, or
nodi fication of a ((hydratt+e)) permt ((appreval)) under this section
may formally appeal the decision to the ((hyrdrauvec—appeals)) board

pursuant to this chapter

Sec. 502. RCW 77.55.220 and 2002 ¢ 368 s 7 are each anended to
read as fol |l ows:

(1) ((H of it ) hi I ) I I I hi

) | I | | ) I o

£2))) For a marina or marine termnal in existence on June 6, 1996,

or a marina or marine termnal that has received a ((hydravHe—profeet
appreval)) permt for its initial construction, a renewable, five-year

( ( hydrathie—profeect—approval)) permt shall be issued, upon request,

for regular mai ntenance activities of the marina or marine termnal.
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((3))) (2) Upon construction of a new marina or marine termna

t hat has recei ved ((bhydravtec—profeect—approval)) a permt, a renewabl e,
five-year ((hydrattHe—profect—approval)) permt shall be issued, upon

request, for regular nmaintenance activities of the marina or narine
t erm nal

((64))) (8) For the purposes of this section, regular naintenance
activities are only those activities necessary to restore the marina or
marine termnal to the conditions approved in the initial ((hydravHe
profeet—approval)) permt. These activities nmay include, but are not
limted to, dredging, piling replacenent, and float repl acenent.

((65))) (4) The five-year permt must include a requirenent that a
fourteen-day notice be given to the departnent before regular
mai nt enance activities begin.

Sec. 503. RCW 77.55.340 and 2002 c 368 s 4 are each anended to
read as foll ows:
(1) Notwithstanding any other provision of this chapter, al

( ( hydrathie—profeet—approvals)) permts related to storm water

di scharges nust follow the provisions established in this section.

(2) ((Hydrauglte—project—approvals)) Permts issued in |ocations
covered by a national pollution discharge elimnation system nunici pal
storm water general permt may not be conditioned or denied for water
quality or quantity inpacts arising from storm water discharges. A
( (hydrautt+e—project—approval)) permt is required only for the actua
construction of any storm water outfall or associated structures
pursuant to this chapter

(3)(a) In locations not covered by a national pollution discharge
el imnation systemnunici pal stormwater general permt, the departnent
may issue ((hydradtHe—profeet—approvals)) permts that contain
provisions that protect fish life from adverse effects, such as
scouring or erosion of the bed of the water body, resulting fromthe
direct hydraulic inpacts of the discharge.

(b) Prior to the issuance of a ((hydradte—project—approval))
permt issued under this subsection (3), the departnent nust:

(1) Make a finding that the discharge fromthe outfall wll cause
harnful effects to fish life;
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(1i) Transmt the findings to the applicant and to the city or
county where the project is being proposed; and

(ti1) Allow the applicant an opportunity to use | ocal ordi nances or
ot her nechani sns to avoid the adverse effects resulting fromthe direct
hydraul i ¢ di schar ge. The forty-five day requirenent for ((hydraue
profeet—approval)) permt issuance ((pursuvant—toROAN77~55-100)) under
section 201 of this act is suspended during the time period the
departnment is neeting the requirenments of this subsection (3)(b).

(c) After followng the procedures set forth in (b) of this
subsection, the departnent may issue a ((hydravec—project—approval))
permt that prescribes the discharge rates from an outfall structure
that will prevent adverse effects to the bed or flow of the waterway.
The departnment may reconmend, but not specify, the nmeasures required to
nmeet these discharge rates. The departnment nmay not require changes to
the project design above the nean higher high water mark of marine
waters, or the ordinary high water mark of freshwaters of the state.
Nothing in this section alters any authority the departnent may have to
regul ate other types of projects under this chapter.

Sec. 504. RCW 77.55.210 and 1995 c¢c 378 s 14 are each amended to
read as foll ows:

A (( hydratHe—projeet—approval)) permt required by the departnent
for a watershed restoration project as defined in RCW 89.08. 460 shal
be processed in conpliance with RCW 89. 08. 450 t hrough 89. 08. 510.

Sec. 505. RCW 77.55.290 and 2001 c 253 s 55 are each amended to
read as foll ows:

(1) In order to receive the permt review and approval process
created in this section, a fish habitat enhancenent project nust neet
the criteria under (a) and (b) of this subsection:

(a) A fish habitat enhancenent project nust be a project to
acconplish one or nore of the foll owm ng tasks:

(1) Elimnpation of human-nmade fish passage barriers, including
cul vert repair and repl acenent;

(i1) Restoration of an eroded or unstable streanbank enpl oying the
principle of bioengineering, including limted use of rock as a
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stabilization only at the toe of the bank, and with primry enphasis on
usi ng native vegetation to control the erosive forces of flow ng water;
or

(ii1) Placenment of woody debris or other instream structures that
benefit naturally reproducing fish stocks.

The departnent shall develop size or scale threshold tests to
determine if projects acconplishing any of these tasks should be
eval uated under the process created in this section or under other
proj ect review and approval processes. A project proposal shall not be
revi ewed under the process created in this section if the departnent
determnes that the scale of the project raises concerns regarding
public health and safety; and

(b) A fish habitat enhancenent project nust be approved in one of
the foll owi ng ways:

(1) By the departnment pursuant to chapter 77.95 or 77.100 RCW

(i1) By the sponsor of a watershed restoration plan as provided in
chapter 89.08 RCW

(ti1) By the departnment as a departnent-sponsored fish habitat
enhancenent or restoration project;

(1v) Through the review and approval process for the jobs for the
envi ronment program

(v) Through the review and approval process for conservation
di strict-sponsored projects, where the project conplies with design
standards established by the —conservation conm ssion through
i nteragency agreenment with the United States fish and wildlife service
and the natural resource conservation service;

(vi) Through a formal grant program established by the | egislature
or the departnent for fish habitat enhancenent or restoration; and

(vii) Through other fornal review and approval processes
established by the |egislature.

(2) Fish habitat enhancenent projects neeting the criteria of
subsection (1) of this section are expected to result in beneficial
inpacts to the environnent. Deci sions pertaining to fish habitat
enhancenent projects neeting the criteria of subsection (1) of this
section and being reviewed and approved according to the provisions of
this section are not subj ect to the requirenents of RCW
43.21C. 030(2)(c).
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(3) ((Hydrautic—project—approval)) (a) A permt is required for

projects that neet the criteria of subsection (1) of this section and
are being reviewed and approved under this section. An applicant shal
use a joint aquatic resource permt application form devel oped by the
((departrent—eof——ecology)) permt assistance center to apply for
approval under this chapter. On the sane day, the applicant shal
provi de copies of the conpleted application formto the departnent and
to each appropriate | ocal governnent. Local governnents shall accept
the application as notice of the proposed project. The depart nent
shal |l provide a fifteen-day comment period during which it will receive
comments regarding environnental inpacts. ((+Hr—ne—+rere—thanr)) Wthin
forty-five days, the departnent shall either issue ((hydravec—profeet
approval)) a permt, with or without conditions, deny approval, or nake
a determnation that the review and approval process created by this
section is not appropriate for the proposed project. The departnent
shall base this determnation on identification during the coment
period of adverse inpacts that cannot be mtigated by ((hydrave
profeet—approval)) the conditioning of a permt. | f the departnent
determ nes that the review and approval process created by this section
is not appropriate for the proposed project, the departnent shall
notify the applicant and the appropriate |ocal governnments of its
determ nation. The applicant may reapply for approval of the project
under ot her review and approval processes.

(b) Any person aggrieved by the approval, denial, conditioning, or
nodi fication of ((hydravHe—profect—approval)) a permt under this
section may formally appeal the decision to the ((hydravec—appeals))

board pursuant to the provisions of this chapter.

(4) No local governnent may require permts or charge fees for fish
habi tat enhancenent projects that neet the criteria of subsection (1)
of this section and that are reviewed and approved according to the
provi sions of this section.

Sec. 506. RCW 77.55.160 and 1998 c¢c 190 s 89 are each amended to
read as foll ows:

(1) Except for the north fork of the Lewis river and the Wite
Salnmon river, all streans and rivers tributary to the Colunbia river
downstream from MNary dam are established as an anadronmous fish
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sanctuary. This sanctuary is created to preserve and devel op the food
fish and ganme fish resources in these streans and rivers and to protect
t hem agai nst undue i ndustrial encroachnent.

(2) Wthin the sanctuary area:

(a) The departnent shall not issue ((hydrave—project—approval))
a permt to construct a dam greater than twenty-five feet high within
the mgration range of anadronous fish as determ ned by the departnent.

(b) A person shall not divert water from rivers and streans in
gquantities that will reduce the respective streamfl ow bel ow t he annual
average | ow fl ow, based upon data published in United States geol ogi cal
survey reports.

(3) The <commission may acquire and abate a dam or other
obstruction, or acquire any water right vested on a sanctuary stream or
river, which is in conflict with the provisions of subsection (2) of
this section.

(4) Subsection (2)(a) of this section does not apply to the
sedi ment retention structure to be built on the North Fork Toutle river
by the United States arny corps of engineers.

NEW SECTION. Sec. 507. A l|andscape nmnagenent plan approved by
the departnment and the departnent of natural resources under RCW
76.09. 350(2) shall serve as a permt for the life of the plan if fish
are selected as one of the public resources for coverage under such a
pl an.

Sec. 508. RCW 77.55.010 and 1993 sp.s. ¢ 2 s 28 are each anended
to read as foll ows:

The departnent ((et—FHshandwldH+e)), the departnent of ecol ogy,
and the departnment of natural resources shall jointly develop an
informational brochure that describes when permts and any other
aut hori zations are required for flood damage prevention and reduction
projects, and recomends ways to best proceed through the various
regul atory permtting processes.

NEW SECTION. Sec. 509. (1) The departnent shall, at the request
of a county, develop five-year namintenance permt agreenents,
consistent with conprehensive flood control managenent plans adopted
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under the authority of RCW86.12. 200, or other watershed plan approved
by a county legislative authority, to allow for work on public and
private property for bank stabilization, bridge repair, renoval of
sandbars and debris, channel maintenance, and other fl ood danmage repair
and reduction activity under agreed-upon conditions and tines w thout
obtaining permts for specific projects.

(2) The departnent shall, at the request of any person or
gover nnment agency, develop a renewable five-year nmintenance permt
agreenent or a permt mtigation agreenent to allow for work on public
and private property for bank stabilization, bridge repair, renoval of
sandbars and debris, channel mai ntenance, and other fl ood danmage repair
and reduction activity under reasonable, agreed-upon conditions and
times without obtaining permts for specific projects.

PART 6
DENI AL OR CONDI TI ONI NG OF PERM T

Sec. 601. RCW 77.55.350 and 2002 c 368 s 5 are each anended to
read as foll ows:

Condi ti ons inposed upon ((hydraulie—profect—approvals)) a permt
must be reasonably related to the project. The permt conditions nust
ensure that the project provides proper protection for fish life, but
the departnent nmay not inpose conditions that attenpt to optimze
conditions for fish |[ife that are out of proportion to the inpact of
t he proposed project.

Sec. 602. RCW 77.55.230 and 1996 c 276 s 1 are each anended to
read as foll ows:

(1) The Ilegislature finds that the construction of hydraulic
projects may require mtigation for the protection of fish life, and
that the mtigation may be nost cost-effective and provide the nost
benefit to the fish resource if the mtigationis allowed to be applied
in locations that are off-site of the hydraulic project |location. The
departnment may approve off-site mtigation plans that are submtted by
hydraulic project permt applicants.

(2) If a hydraulic project permt applicant proposes off-site
mtigation and the departnent does not approve the hydraulic permt or
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conditions the permt approval in such a manner as to render off-site
mtigation unpracticable, the hydraulic project proponent nust be given
the opportunity to submt the hydraulic project permt application to

t he ((hydravec—appeals)) board for approval.

Sec. 603. RCW 77.55.090 and 2000 c¢c 107 s 15 are each anmended to
read as foll ows:

Wen reviewing a mtigation plan under ((RSA—F55-100—eor
+-55-1310)) section 201 of this act, the departnent shall, at the
request of the project proponent, follow the guidance contained in RCW
90. 74. 005 t hrough 90. 74. 030.

Sec. 604. RCW 77.55.120 and 2000 ¢ 107 s 17 are each amended to
read as foll ows:

Whenever the placenent of woody debris is required as a condition
of a ((hydravi€)) permt ((approeval)) issued ((pursuoant—to—RCEW
+-55-100e6+—+F+55-110)) under section 201 of this act, the departnent,
upon request, shall invite coment regarding that placenment from the
| ocal governnental authority, affected tribes, affected federal and
state agencies, and the project applicant.

Sec. 605. RCW 77.55.250 and 2000 ¢ 107 s 21 are each amended to
read as foll ows:

The departnment may not require mtigation for adverse inpacts on
fish life or habitat that occurred at the tine a wetland was filled, if
the wetland was filled ((unrder—theprovistons—of—ROW#5-20-300)) prior
to 1995 for flood control and dredging projects |located in the Cowitz
river frommle twenty-two to the confluence with the Colunbia river,
and in the Toutle river from the nouth to the North Fork Toutle
sedinent damsite at North Fork mle twelve, and to river mle three on
the South Fork Toutle river, and vol cano-affected areas of the Col unbia
river.

PART 7
PENALTI ES
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Sec. 701. RCW 77.55.140 and 2000 c¢c 107 s 19 are each anmended to
read as foll ows:

(1) The departnent may levy civil penalties of up to one hundred
dol lars per day for violation of any provisions of ((REWF~55-100—-e6+
+-55-110)) section 201 of this act. The penalty provided shall be
i nposed by notice in witing, either by certified nmail or personal
service to the person incurring the penalty, fromthe director or the
director's desi gnee describing the violation.

(2) Any person incurring any penalty under this chapter nmay appeal
the same under chapter 34.05 RCWto the director. Appeal s shall be
filed within thirty days of receipt of notice inposing any penalty.

(3) The penalty inposed shall beconme due and payable thirty days
after receipt of a notice inposing the penalty unless an appeal is
filed. Wenever an appeal of any penalty incurred under this chapter
is filed, the penalty shall becone due and payabl e only upon conpl etion
of all review proceedings and the issuance of a final order confirmng
the penalty in whole or in part.

(4) If the anmount of any penalty is not paid within thirty days
after it becones due and payable, the attorney general, wupon the
request of the director, shall bring an action in the nanme of the state
of Washington in the superior court of Thurston county or of any county

in which such violator nay do business, to recover such penalty. I n
all such actions the procedure and rul es of evidence shall be the sane
as an ordinary civil action. Al'l penalties recovered under this

section shall be paid into the state's general fund.

PART 8
APPEALS

NEW SECTION. Sec. 801. (1) An expedited dispute resolution
process is created to resolve disputes regarding permts issued or
deni ed under this chapter. The expedited dispute resolution process
may be initiated by a project applicant at any point prior to issuance
or denial of the final permt. The forty-five day period for permt
i ssuance or denial shall not be suspended while the dispute is
resol ved
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(2) Wien a project applicant requests the expedited dispute
resolution process, the departnment nust convene an expedited dispute
resolution process commttee within fourteen days. The expedited
di spute resolution process conmttee consists of four nenbers:

(a) The project contractor or engineer;

(b) A departnent engineer;

(c) The departnment's regional program manager; and

(d) An engineer or public works official designated by the |oca
government with jurisdiction over the project.

(3) The expedited dispute resolution process conmttee nust conduct
a project review to determ ne whether the conditions in the proposed
permt are reasonable and necessary to protect fish life. By mpjority
vote, the commttee may accept the permt conditions, reject the permt
conditions and return the permt to the departnent for subsequent
review, or determne alternative conditions to be included in the final
permt.

(4) The departnent nust provide to each project applicant notice of
the applicant's right to an expedited dispute resolution process, and

the procedures for informal and formal appeal. This information nust
al so incl ude:
(a) Contact information for the departnent enployee who wll be

review ng the project;

(b) Contact information for the departnent's regional program
manager responsible for overseeing the regional hydraulic project
activities at any point prior to the approval or denial of a permt;

(c) The proper address to which requests for expedited dispute
resol uti on nust be sent; and

(d) The proper address to which informal or formal appeals nust be
sent .

NEW SECTION. Sec. 802. (1) Issuance, denial, conditioning, or
nmodi fication of a permt is appealable to the board within thirty days
of the notice of decision.

(2) The burden of proof shall be upon the departnent to show that
the denial or conditioning of a permt is solely ained at the
protection of fish life.
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Sec. 803. RCW 77.55.170 and 2000 c¢c 107 s 20 are each anmended to
read as foll ows:

(1) There is ((hereby)) created within the environnmental hearings
of fice under RCW43. 21B. 005 the hydraulic appeal s board of the state of
Washi ngt on.

(2) The hydraulic appeals board ((shalh)) consists of three
menbers: The director of the departnment of ecology or the director's
designee, the director of the departnent of agriculture or the
director's designee, and the director or the director's designee of the
departnent ((whose —action—is —appealed—under—subsection (6)—of this
seet+oen)). A decision nust be agreed to by at | east two nenbers of the
board to be final

(3) The board may adopt rules necessary for the conduct of its
powers and duties or for transacting other official business.

(4) The board shall make findings of fact and prepare a witten
decision in each case decided by it((;—and—that)). The finding and
decision shall be effective upon being signed by two or nore board
menbers and upon being filed at the hydraulic appeals board's principal
of fice, and shall be open to public inspection at all reasonable tines.

(5) The board has exclusive jurisdiction to hear appeals arising
from the approval, denial, <conditioning, or nodification of a
( (hydrattHe—approval)) permt issued by the departnent ((—~Fa)—brder
the authority granted in RCW 77.55. 110 for the diversion of water for

77.55.230 for off-site mtigation proposals)).

(6) (a) Any person aggrieved by the approval, denial, conditioning,
or nodification of a ((hyrdraue—approval—pursuant—to ROW77-55-110))
permt under section 201 of this act nmay seek review fromthe board by
filing a request for the sane within thirty days of notice of the
approval, denial, conditioning, or nodification of ((suech—approval))
the permt.

(b) The review proceedi ngs authorized in (a) of this subsection are
subj ect to the provisions of chapter 34.05 RCWpertaining to procedures
i n adj udi cative proceedings.
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Sec. 804. RCW 77.55.180 and 1995 c¢c 382 s 7 are each anended to
read as foll ows:

(1) In all appeals, the ((hydrattie—appeals)) board shall have al
powers relating to adm nistration of oaths, issuance of subpoenas, and
t aki ng of depositions, but such powers shall be exercised in conformty
wi th chapter 34.05 RCW

(2) In all appeals, the ((hydravt+e—appeals)) board, and each
menber thereof, shall be subject to all duties inposed upon and shal
have all powers granted to, an agency by those provisions of chapter
34.05 RCWrelating to adjudicative proceedi ngs.

(3) Al proceedings before the ((hydrave—appeals)) board or any
of its nenbers shall be conducted in accordance with such rules of
practice and procedure as the board may prescribe. Such rules shall be
publ i shed and di stri but ed.

(4) Judicial review of a decision of the ((hydraulie—appeals))
board may be obtai ned only pursuant to RCW34.05.510 t hrough 34. 05. 598.

PART 9
FI SHWAYS, FLOW AND SCREENI NG

Sec. 901. RCW 77.55.040 and 1998 c¢c 190 s 85 are each amended to
read as foll ows:

(1) A diversion device used for conducting water from a | ake,
river, or stream for any purpose shall be equipped with a fish guard
approved by the director to prevent the passage of fish into the
di version device. The fish guard shall be nmaintained at all tinmes when
water is taken into the diversion device. The fish guards shall be
installed at places and tines prescribed by the director upon thirty
days' notice to the owner of the diversion device.

(2) Each day the diversion device is not equi pped with an approved

fish guard is a separate offense. |If within thirty days after notice
to equip a diversion device the owner fails to do so, the director may
t ake possession of the diversion device and close the device until it

is properly equi pped. Expenses incurred by the departnent constitute
the value of a lien upon the diversion device and upon the real and
personal property of the ower. Notice of the lien shall be filed and
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recorded in the office of the county auditor of the county in which the
action is taken.

Sec. 902. RCW 77.55.050 and 1993 sp.s. ¢ 2 s 29 are each anended
to read as foll ows:

It is the policy of this state that a flow of water sufficient to
support gane fish and food fish popul ati ons be maintained at all tines
in the streans of this state.

The director of ecology shall give the director notice of each
application for a permt to divert or store water. The director has
thirty days after receiving the notice to state his or her objections
to the application. The permt shall not be issued until the thirty-
day period has el apsed.

The director of ecology may refuse to issue a permt if, in the
opinion of the director of ecology, issuing the permt mght result in
lowering the flow of water in a stream below the flow necessary to
adequately support food fish and gane fish populations in the stream

The provisions of this section shall in no way affect existing
wat er rights.

Sec. 903. RCW 77.55.060 and 1998 c¢c 190 s 86 are each amended to
read as foll ows:

(1) A dam or other obstruction across or in a stream shall be
provided with a durable and efficient fishway approved by the director.
Pl ans and specifications shall be provided to the departnent prior to
the director's approval. The fishway shall be maintained in an
effective condition and continuously supplied with sufficient water to
freely pass fish

(2) If a person fails to construct and maintain a fishway or to
remove the damor obstruction in a manner satisfactory to the director,
then within thirty days after witten notice to conply has been served
upon the owner, his or her agent, or the person in charge, the director
may construct a fishway or renove the dam or obstruction. Expenses
incurred by the departnent constitute the value of a |lien upon the dam
and upon the personal property of the person owning the dam Notice of
the lien shall be filed and recorded in the office of the county
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auditor of the county in which the damor obstruction is situated. The
lien may be foreclosed in an action brought in the nane of the state.

(3) If, within thirty days after notice to construct a fishway or
remove a dam or obstruction, the owner, his or her agent, or the person
in charge fails to do so, the dam or obstruction is a public nuisance
and the director nmay take possession of the dam or obstruction and
destroy it. No liability shall attach for the destruction.

Sec. 904. RCW 77.55.320 and 2001 c 253 s 48 are each anmended to
read as foll ows:

(1) A person shall not divert water froma |ake, river, or stream
containing gane fish unless the water diversion device is equi pped at
or near its intake with a fish guard or screen to prevent the passage
of gane fish into the device and, if necessary, with a neans of
returning gane fish from imediately in front of the fish guard or
screen to the waters of origin. A person who was, on June 11, 1947
otherwise lawfully diverting water froma | ake, river, or stream shal
not be deened guilty of a violation of this section.

(2) Plans for the fish guard, screen, and bypass shall be approved
by the director prior to construction. The installation shall be
approved by the director prior to the diversion of water.

(3) The director or the director's designee may close a water
di version device operated in violation of this section and keep it
closed until it is properly equipped with a fish guard, screen, or
bypass.

PART 10
M SCELLANEQUS

NEW SECTION. Sec. 1001. The follow ng sections are each codified
or recodified in chapter 77.55 RCWin the follow ng order:
Section 101 of this act

Section 102 of this act
Section 201 of this act
Section 202 of this act
Section 203 of this act
Section 301 of this act
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31
32
33
34
35
36

RCW 77.55. 330
Section 303 of this act

RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.

55.
55.
55.
55.
55.
55.
55.
55.
55.
55.
55.
55.
55.
55.

030
360
150
270
020
280
300
130
200
220
340
210
290
160

Section 507 of this act
RCW 77.55. 010
Section 509 of this act

RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.
RCW 77.

55.
55.
55.
55.
55.
55.
55.

350
230
090
120
260
250
140

Section 801 of this act
Section 802 of this act
RCW 77. 55. 170
RCW 77. 55. 180.

NEW SECTI ON. Sec. 1002.

recodi fied

RCW 77.
RCW 77.
RCW 77.
RCW 77.

as

55.
55.
55.
55.

a new chapter
040
050
060
070

The
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

RCW 77. 55. 080
RCW 77. 55. 310
RCW 77. 55. 320
RCW 77. 55. 240.

Sec. 1003. RCW 76.09.050 and 2002 ¢ 121 s 1 are each anmended to
read as foll ows:

(1) The board shall establish by rule which forest practices shal
be included within each of the follow ng cl asses:

Class I: Mnimal or specific forest practices that have no direct
potential for damaging a public resource and that may be conducted
W thout submtting an application or a notification except that when
the regulating authority is transferred to a | ocal governnental entity,
those Class | forest practices that involve tinber harvesting or road
construction wthin "urban growh areas," designated pursuant to
chapter 36. 70A RCW are processed as Cass |V forest practices, but are
not subject to environmental review under chapter 43.21C RCW

Class I1: Forest practices which have a less than ordinary
potential for damaging a public resource that nay be conducted w thout
submtting an application and may begin five cal endar days, or such
| esser tinme as the departnent may determne, after witten notification
by the operator, in the manner, content, and form as prescribed by the
departnent, is received by the departnent. However, the work may not
begin until all forest practice fees required under RCW 76. 09. 065 have
been received by the departnent. Class Il shall not include forest
practices:

(a) On lands platted after January 1, 1960, as provided in chapter
58.17 RCWor on | ands that have or are being converted to another use;

(b) Wiich require approval s under the provisions of the hydraulics
act, ((REW#+55-100)) section 201 of this act;

(c) Wthin "shorelines of the state" as defined in RCW90. 58. 030;

(d) Excluded fromdCass Il by the board; or

(e) Including tinber harvesting or road construction w thin "urban
grom h areas," designated pursuant to chapter 36.70A RCW which are
G ass 1V,

Class Il1l: Forest practices other than those contained in C ass |
1, or IV. A Cass IlIl application nust be approved or di sapproved by
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the departnment within thirty cal endar days fromthe date the departnent
receives the application. However, the applicant may not begin work on
that forest practice until all forest practice fees required under RCW
76. 09. 065 have been received by the departnent;

Class |IV: Forest practices other than those contained in Cass |
or 11: (a) On lands platted after January 1, 1960, as provided in
chapter 58.17 RCW (b) on |ands that have or are being converted to
anot her use, (c) on lands which, pursuant to RCW 76.09.070 as now or
hereafter anended, are not to be reforested because of the |ikelihood
of future conversion to wurban developnent, (d) involving tinber
harvesting or road construction on lands that are contained within
"urban grow h areas," designated pursuant to chapter 36. 70A RCW except
where the forest | andowner provides: (i) Awitten statenent of intent
signed by the forest |andowner not to convert to a use other than
comercial forest product operations for ten years, acconpanied by
either a witten forest managenent plan acceptable to the departnent or
docunentation that the land is enroll ed under the provisions of chapter
84.33 RCW or (ii) a conversion option harvest plan approved by the
| ocal governnental entity and submtted to the departnment as part of
the application, and/or (e) which have a potential for a substanti al
i npact on the environnment and therefore require an evaluation by the
departnment as to whether or not a detailed statement nust be prepared
pursuant to the state environnmental policy act, chapter 43.21C RCW
Such evaluation shall be mde within ten days from the date the
departnment receives the application: PROVI DED, That nothing herein
shal |l be construed to prevent any | ocal or regional governnental entity
from determining that a detailed statenment nust be prepared for an
action pursuant to a Cass |V forest practice taken by that
governnmental entity concerning the |land on which forest practices wl|
be conducted. A Cass |V application nust be approved or disapproved
by the departnment wthin thirty calendar days from the date the
departnent receives the application, unless the departnent determ nes
that a detail ed statenent nust be made, in which case the application
must be approved or di sapproved by the departnment within sixty cal endar
days fromthe date the departnment receives the application, unless the
comm ssioner of public lands, through the promulgation of a fornal
order, determnes that the process cannot be conpleted wthin such
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peri od. However, the applicant may not begin work on that forest
practice until all forest practice fees required under RCW 76.09. 065
have been received by the departnent.

Forest practices under Classes I, Il, and Ill are exenpt fromthe
requirenents for preparation of a detailed statenent under the state
envi ronnental policy act.

(2) Except for those forest practices being regulated by |oca
governnmental entities as provided el sewhere in this chapter, no C ass
1, Cass Ill, or Cass IV forest practice shall be commenced or
continued after January 1, 1975, unless the departnment has received a
notification with regard to a Cass Il forest practice or approved an
application with regard to a Cass IIl or Cass IV forest practice
containing all information required by RCW 76.09.060 as now or
hereafter anmended. However, in the event forest practices regulations
necessary for the scheduled inplenentation of this chapter and RCW
90. 48. 420 have not been adopted in tine to neet such schedul es, the
departnent shall have the authority to regulate forest practices and
approve applications on such terns and conditions consistent with this
chapter and RCW 90.48.420 and the purposes and policies of RCW
76.09. 010 until applicable forest practices regulations are in effect.

(3) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, if a
notification or application is delivered in person to the departnent by
the operator or the operator's agent, the departnent shall imrediately
provide a dated receipt thereof. In all other cases, the departnent
shall imediately mail a dated receipt to the operator.

(4) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, forest
practices shall be conducted in accordance with the forest practices
regul ations, orders and directives as authorized by this chapter or the
forest practices regulations, and the terns and conditions of any
approved applications.

(5) Except for those forest practices being regulated by |oca
governnmental entities as provided elsewhere in this chapter, the
departnment of natural resources shall notify the applicant in witing
of either its approval of the application or its disapproval of the
application and the specific manner in which the application fails to
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conply with the provisions of this section or with the forest practices
regul ati ons. Except as provided otherwise in this section, if the
departnment fails to either approve or disapprove an application or any
portion thereof wthin the applicable time limt, the application shal
be deenmed approved and the operation nay be commenced: PROVIDED, That
this provision shall not apply to applications which are neither
approved nor disapproved pursuant to the provisions of subsection (7)
of this section: PROVIDED, FURTHER, That if seasonal field conditions
prevent the departnment from being able to properly evaluate the
application, the departnent nmy issue an approval conditional upon
further review wthin sixty days: PROVI DED, FURTHER, That the
departnent shall have until April 1, 1975, to approve or disapprove an
application involving forest practices allowed to continue to April 1,
1975, under the provisions of subsection (2) of this section. Upon
recei pt of any notification or any satisfactorily conpleted application
t he departnent shall in any event no | ater than two business days after
such receipt transmt a copy to the departnments of ecol ogy and fish and
wildlife, and to the county, city, or town in whose jurisdiction the
forest practice is to be comenced. Any comments by such agencies
shall be directed to the departnent of natural resources.

(6) For those forest practices regulated by the board and the
departnent, if the county, city, or town believes that an application
is inconsistent wwth this chapter, the forest practices regul ations, or
any local authority consistent with RCW 76. 09. 240 as now or hereafter
anended, it may so notify the departnent and the applicant, specifying
its objections.

(7) For those forest practices regulated by the board and the
departnent, the departnent shall not approve portions of applications
to which a county, city, or town objects if:

(a) The departnent receives witten notice fromthe county, city,
or town of such objections within fourteen business days fromthe tine
of transmttal of the application to the county, city, or town, or one
day before the departnent acts on the application, whichever is later;
and

(b) The objections relate to | ands either:

(i) Platted after January 1, 1960, as provided in chapter 58.17
RCW or
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(ii) On lands that have or are being converted to another use.

The departnment shall either disapprove those portions of such
application or appeal the county, city, or town objections to the
appeal s board. If the objections related to subparagraphs (b)(i) and
(ii) of this subsection are based on local authority consistent with
RCW 76.09.240 as now or hereafter anended, the departnent shall
di sapprove the application until such tinme as the county, city, or town
consents to its approval or such disapproval is reversed on appeal
The applicant shall be a party to all departnent appeals of county,
city, or town objections. Unl ess the county, city, or town either
consents or has waived its rights under this subsection, the departnent
shal | not approve portions of an application affecting such | ands unti l
the mninmumtine for county, city, or town objections has expired.

(8) For those forest practices regulated by the board and the
departnent, in addition to any rights under the above paragraph, the
county, <city, or town may appeal any departnent approval of an
application with respect to any lands within its jurisdiction. The
appeal s board may suspend the departnent's approval in whole or in part
pendi ng such appeal where there exists potential for inmmediate and
mat eri al damage to a public resource.

(9) For those forest practices regulated by the board and the
departnent, appeals under this section shall be nmade to the appeals
board in the manner and tinme provided in RCW 76.09.220(8). In such
appeals there shall be no presunption of correctness of either the
county, city, or town or the departnent position.

(10) For those forest practices regulated by the board and the
departnent, the departnment shall, within four business days notify the
county, city, or town of all notifications, approvals, and di sapproval s
of an application affecting lands within the county, city, or town,
except to the extent the county, city, or town has waived its right to
such noti ce.

(11) For those forest practices regulated by the board and the
departnent, a county, city, or town may waive in whole or in part its
rights under this section, and may withdraw or nodify any such wai ver,
at any time by witten notice to the departnent.
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17
18
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22

23
24
25
26
27
28
29
30
31
32
33
34
35

Sec. 1004. RCW 77.12.865 and 2002 ¢ 20 s 2 are each anended to
read as foll ows:

(1) As used in this section and RCW 77.12.870, "derelict fishing
gear" includes |lost or abandoned fishing nets, fishing lines, crab
pots, shrinp pots, and other commercial and recreational fishing
equi pnent. The term does not include | ost or abandoned vessels.

(2) The departnent, in partnership with the Northwest straits
comm ssion, the departnent of natural resources, and other interested
parties, nmust publish guidelines for the safe renoval and di sposal of
derelict fishing gear. The guidelines nust be conpleted by August 31,
2002, and nmade avail able to any person interested in derelict fishing
gear renoval

(3) Derelict fishing gear renoval conducted in accordance with the
gui del i nes prepared in subsection (2) of this section is not subject to
permtting under ((REW#-55-100)) section 201 of this act.

Sec. 1005. RCW 77.65.250 and 2000 ¢ 107 s 46 are each anended to
read as foll ows:

A hardshell clam nechanical harvester fishery license is required
to operate a nmechanical or hydraulic device for conmmercially harvesting
clanms, other than geoduck clanms, unless the requirenents of ((RSW
#+-55-100)) section 201 of this act are fulfilled for the proposed
activity.

NEW SECTION. Sec. 1006. The following acts or parts of acts are
each repeal ed:

(1) RCW 77.55.100 (Hydraulic projects or other work--Plans and
specifications--Permts--Approval --Energencies) and 2002 c¢c 368 s 2,
2000 ¢ 107 s 16, & 1998 c¢ 190 s 87;

(2) RCW 77.55.110 (Hydraulic projects for irrigation, stock
watering, or streanbank stabilization--Plans and specifications--
Approval - - Energenci es) and 2002 ¢ 368 s 3, 1998 c¢ 190 s 88, 1993 sp.s.
C 2s 32, 1991 ¢ 322 s 31, 1988 c 272 s 2, 1988 ¢ 36 s 34, & 1986 c 173
s 2; and

(3) RCW 77.55.190 (Processing of permts or authorizations for
energency water wthdrawal and facilities to be expedited) and 1989 c
171 s 8 & 1987 c 343 s 6.
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NEW SECTION. Sec. 1007. Part headings used in this act are not
any part of the l[aw"

Correct the title.

EFFECT: Chapter 77.55 RCW is anended, reorganized, and
recodi fi ed. Several sections relating to fish passage and screening
are noved to a new chapter in Title 77 RCW An intent section and a
definition section are created. RCW 77.55.100 and 77.55.110 which
currently authorize the Departnent of Fish and Wldlife (DFW to issue
hydraulic permts, are repealed and rewitten into one section.

Policy changes contained in the proposed striking anmendnent that
are not part of ESSB 5375 i ncl ude:

(1) Appeals of all hydraulic permt decisions, not just projects
granted for diversion of water for agricultural irrigation, stock
wat ering, streanbank stabilization, or off-site mtigation are the
jurisdiction of the Hydraulic Appeal s Board;

(2) The Departnment of Fish and WIldlife (DFW has the burden of
proof to show that the denial or conditioning of a permt is solely to
protect fish life for all applicants, not just those applying for a
permt under RCW 77.55.110;

(3) The definition of streanbank stabilization is restricted to
specific projects;

(4) Provisions allowng the DFWto nodify a permt due to changed
conditions applies to all hydraulic permts, not just those issued
under RCW 77.55. 110;

(5) Provisions allowng a permttee to request nodification of a
permt due to changed conditions applies to all hydraulic permts, not
just to those issued under RCW 77.55.110; and

(6) The 45-day requirenent for DFWto grant or deny approval of a
permt is suspended if an application is not conplete.

Policy changes in ESSB 5375 that are not contained in the proposed
stri ki ng anmendnent incl ude:

(1) Ceneral permts devel oped for routine repair and nai ntenance of
exi sting over-water structures is renoved;

(2) General permts for routine repair and mai ntenance of bridges
is restricted to activities below the ordinary high water |ine;

(3) The provision allowng Ilocal governments to apply for
certification for critical areas or shoreline regul ations as equi val ent
hydraulic permit requirenents is renoved;

(4) The requirenment that the DFW nust devel op procedures to ensure
consi stency of hydraulic permt conditions is renoved;

(5) The 45-day period for permt issuance is not suspended when a
project applicant requests review under the expedited dispute
resol ution process;

(6) Language restricting other work to "wthin the bed of any state
waters" for the purpose of obtaining a hydraulic project permt is
renmoved; and
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(7) Expedited dispute resolution commttee decisions are not
bi ndi ng on the DFW
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